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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,913 


EARL LONNIE THOMAS, : 
Appellant, | 


Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
[Filed June 16, 1958] | 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled May 1, 1958, Sworn in on May 6, 1958. 
The United States of America : Criminal No. 588-58 
v. : Grand Jury No. 637-58 


Earl Lonnie Thomas : Grand Larceny 
(22 D.C.C. 2201) 


The Grand Jury charges: : 

On or about January 28, 1958, within the District of Columbia, Earl Lonnie 
Thomas stole the property of Harry W. Conner. of the value of $337.50, consist- 
ing of the following: two suits each of the value of $35. 00, one suit of the value 
of $40.00, one coat of the value of $15.00, three pairs of slacks each of the value 
of $10.00, one trench coat of the value of $35.00, one dressing robe of the value 
of $15.00, two sweaters each of the value of $3.00, one sweater of the value of 
$10.00, one suitcase of the value of $15.00, one suitcase of the value of $10.00, 
fifteen shirts each of the value of $1.50, twelve T-shirts each of the value of 
$0. 75, twelve pairs of shorts each of the value of $0.50, sixteen neckties each 
of the value of $1.00, fourteen pairs of socks each of the value of $.50, eight 
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handkerchiefs each of the value of $0.25, three shirts each of the value of $2.00, 
four belts each of the value of $1.50, three pairs of cuff links each of the value 
of $2.00 and four pairs of pajamas each of the value of $3. 00. 

SECOND COUNT: 

On or about May 8, 1958, within the District of Columbia, Earl Lonnie 
Thomas stole the property of David A. Nauert of the value of $160.00, consist- 
ing of the following: one projector of the value of $30.00, one tripod of the 
value of $30. 00 and two boxes of linens each of the value of $50. 00. 

THIRD COUNT: 

On or about May 12, 1958, within the District of Columbia, Earl Lonnie 
Thomas stole the property of Walter V. W. Vink, of the value of $245. 00, 
consisting of the following: one outboard motor of the value of $200.00, one 
blanket of the value of $7.00, one gasoline tank of the value of $5.00, one jacket 
of the value of $25.00 and two shirts each of the value of $4.00. 


A TRUE BILL: /s/ Oliver Gasch 
/s/ Raymond L. Bland Attorney of the United States in 
Foreman ' and for the District of Columbia 


[Filed September 8, 1958] 
| MOTION TO SUPPRESS EVIDENCE 

Comes now the defendant in the above-entitled cause and moves the Court 
to suppress evidence illegally obtained by officers of the United States and in- 
tended by them to be used in the prosecution of this defendant. 

1. The defendant was arrested, without a warrant, at or about midnight 
May 13, 1958, ostensibly in connection with the theft of an automobile. There 
was no justification for the arrest of defendant without a warrant, there being 
no reasonable cause to believe defendant had committed a felony and there 
being no such emergency as necessitates a warrantless arrest. Therefore, 
defendant's arrest and subsequent detention was illegal. 

2. While illegally detaining defendant, the police seized certain property 
from his person and elicited statements from him which led the police to sub- 
sequently charge him with a crime wholly disconnected from the alleged offense 
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which led to his arrest. After being held for approximately twelve hours, 
the defendant was for the first time arraigned before a United States Com- 
missioner and formally charged with crimes other than the one for which he 


had been arrested. The police were able to make these formal charges solely 
as a result of their having seized property and elicited information from the 
defendant while holding him under arrest illegally. The defendant was never 
arraigned on the charge for which he was arrested. ! 

3. Even assuming that the arrest of defendant had been lawful, after the 
police discovered that there was no probable cause to believe him guilty of the 
crime for which he had been arrested, they continued to detain him and there- 
after elicited from him information leading to his arraignment on the charges 
which are the subject of the above-entitled cause. . 

4. The seizure by the police of property on the defendant's person while 
the latter was being illegally detained constituted an unreasonable search and 
seizure in violation of the fourth amendment of the Constitution of the United 
States, and evidence thus obtained must be suppressed. McDonald v. United 
States, 332 U. S. 481 (1948); United States v. Castle, 138 F. Supp. 435 
(D.C.D.C. 1955). The property thus seized from defendant's person led the 
police to seize from other sources the property which counts two and three 
of the indictment in the above entitled cause charge defendant with having stolen. 
This property constitutes "fruits of wrongdoing" by the police (Rettig v. United 
States, 99 U. S. App. D. C. 295, 302, 305, 239 F. 2d 916, 923, 926 (1956)), 
and consequently is as objectionable as though it were taken directly from the 
defendant's person. | 

>. The information elicited from defendant during his illegal detention 
also led the police to the property which counts two and three of the indictment 
charge defendant with having stolen. The United States Supreme Court stated 
in Mallory v. United States, 354 U.S. 449, 454 (1957): "The arrested per- 
son may, of course, be 'booked’ by the police. But he is not to be taken to 
police headquarters in order to carry out a process of inquiry that lends itself, 
even if not so designed, to eliciting damaging statements to support the arrest 





4 
and ultimately his guilt."’ A fortiori, the police lawfully cannot arrest a per- 
son on one ground, and when that ground fails, detain him for the purpose of 
eliciting information from him which will support his arrest on another ground. 
The prohibition is even stronger where the arrest is illegal in the first instance. 
In either case, there is clearly a violation of the due process clause of the 5th 
Amendment of the Constitution of the United States. 

WHEREFORE, the defendant respectfully prays the Court to suppress the 
use by the United States of the evidence listed in counts two and three of the 
indictment in the above entitled cause, as shown in Schedule A attached hereto. 

Respectfully submitted, 

Frederick A. Babson, Jr. 

James F. Neal 

Attorneys for Defendant 
Service of copy of above motion and affidavit in support acknowledge this 8th 
day of September, 1958. 

/s/ Oliver Gasch 

U. S. Attorney 

By /s/ 


SCHEDULE A 
One projector, alleged value $30. 00. 
One tripod, alleged value $30. 00. 
Two boxes of linen, alleged value $50.00 each. 
One outboard motor, alleged value $200. 00. 
One blanket, alleged value $7.00. 
One gasoline tank, alleged value $5.00. 
One jacket, alleged value $25. 00. 
Two shirts, alleged value $4. 00 each. 


Soa & foe & hb 





[Filed March 13, 1959] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
ON MOTION TO SUPPRESS EVIDENCE 


Washington, D..C., 
Friday, September 26, 1958. 


The above-entitled cause came on for hearing before the HONORABLE 
BURNITA SHELTON MATTHEWS, United States District Judge, United States 
District Judge for the District of Columbia, ona Motion to Suppress Evidence, 
filed by Frederick A. Babson, Jr., Esq. and James F. ‘Neal, Esq., Attorneys 
for the Defendant, at 3:05 p.m. 

APPEARANCES: 


Joseph Hannon, Esq., 
Assistant United States Attorney, 
Washington, D. C., 7 


Attorney for the Government. 


Frederick A. Babson, Jr., Esq., 
2001 Massachusetts Avenue, N. W., 
Washington, D. C., 


Attorney for the Defendant. : 
* * * * KK KX KK *¥ 
EARL LONNIE THOMAS, 
DIRECT EXAMINATION 
BY MR. BABSON: 
* * * *€* *€* * KX * | 
11 A. * * * * * * %¥* ¥* §o, the officer -- the car I was leaning on, 
the officer took the flashlight and shine right in the car, and he -- 
12 Q. This car, Lonnie, was it beside one of the trucks? A. Yes, sir; the 
truck was parked here, and the car was here -- you can -- (indicating) 
Q. You were leaning on it? A. I was leaning on the truck, talking to the 
fellow in the truck. So the officer came up, and shined the light in the car and 
when he got on the intercom in the car. 


Q. Got on the intercom in what car? A. In the scout car. 


Q. The police car? A. Yes, sir. 
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Q. The officer called on the police radio? A. Yes, sir. And they found 
out that car was stolen. 

Q. The car onthe lot? A. That's right. A few minutes prior to the 
time that they came on the lot. So they take all three of us, then, and a police 
officer came up then, who I know; I told him, see my girl friend home, and 
they take me down to the precinct, and I say -- they put me ina cell --I -- 

x* * * * * *€ XK *¥ 
Q. The police arrested you on the lot along with the two white men, is 


that correct? A. Yes, sir. 
* * * *&* &€* K€ KF 


13 Q. They called the wagon? A. Then they took three of us down to the pre- 


cinct. 

7 * *x* * *€* *&* *€£* K€ * 

Q. And at that time did they book you or charge you with anything? A. 

At the time, no, sir; they took me downstairs and locked me in the cell down- 
stairs. 

Q. . Did they show you any warrant for your arrest when they arrested you 
or at anytime? A. No, sir. 

Q. They put youinacell? A. Yes, sir; time was 12:25. 

Q. How long did you stay in the cell? A. I'd stay in the cell, I'd say, until 
4:30 in the morning. 

Q. What happened then? A. The officer came down, and took me upstairs, 
and he had me fingerprinted, and then search me, and then took my pocketbook, 
kept it, in checking my papers. 

* x* * * * &* & * 

Q. Mr. Thomas, did the police, during any of this time, question you 
about the car for which they picked you up? A. No, sir; they haven't questioned 
about the car yet. 

x* * * * * *€* *& * 
Q. Well, did they question you about anything? A. Well, at the time they 


tried to make me say what I had in the box was stolen. 
3 She Lota: Seagent ac adel tapes abet Riale 
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18 Q. Allright, Lonnie. Did they ask you any other questions? A. Atthe 
time they was taking me back downstairs, I asked for " coat. 
ee, a A a ee 
19 Q. What did he ask you about it? A. He asked me where I buy the coat 
from. 
Q. Did youtellhim? A. Yes, sir; I told him I bog it, the name of the 
pawnshop is Sam Miller's shop. 


* * * * *£* € KX * 


A. * * * * He told me that he was going to keep the coat. 
x* * * * *€* KK K 


A. He say he got it, I couldn't have it, the coat, until the coat was checked. 
. .Checked -- what do you mean by "checked?" A. I don't know, sir. 
Q. Until the police checked it? A. Yes, sir. | 


* * %* * * * * 


REDIRECT EXAMINATION | 


BY MR. BABSON: | 

Q. Mr. Thomas, the day after you were arrested in this case, you were 
taken before the Commissioner, weren't you? A. I was taken before the Com- 
missioner. : 

* * * * * * * * 

Q. The day following the arrest? A. The day following the arrest. 

Q. At that time what crime were you charged with? A. At the time the 
officer told the Commissioner that my fingerprints matched on a car that was 
broken into on the 25th of January, 1958. : 

Q. You were charged with breaking intoa car? A. January 28. 

Q. And what day were you taken before the Commissioner? 

* * * * *£* *&€* KX | 

Q. You say the following day, May 13? A. Came before the Commissioner. 

Q. Charged with breaking intoacar. A. He didn't say I broke into the car; 

he said my fingerprints -- 

Q. That's what the charge was? A. Yes, sir. 
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Q. Incidentally, you have seen count one in the indictment against you? 
A. That is the one I went before the Commissioner on. 

Q. You have seen the indictment against you right now, haven't you? A. 
Yes, sir. 

Q. That on January 28 -- breaking into a car -- is count one, isn't it? 
A. That's count one. 

*¥ * * * * * *K 
32 OFFICER PAUL CHESSER, SWORN. 
DIRECT EXAMINATION 

BY MR. HANNON: 

Q. Officer Chesser, tell us your name, position, and duty assignment ? 
A. May (sic) name is Paul W. Chesser. I am assigned to the first precinct 
of the Metropolitan Police Department. 

THE COURT: C-h-e-s-s-e-r? 

THE WITNESS: Yes, ma'm. 

Q. (By Mr. Hannon) Sir, onthe day of May 12, 1958, what tour of duty 
were you on? A. I was working the 12:00 midnight to 8:00 a.m. tour of duty. 

Q. So you went to work actually at 12:00 a.m. midnight; you worked until 
8:00 a.m., May 13? A. That's correct. 

33 Q. During that period of time were you working with Officer Lehpamer? 

A. With Officer Lehpamer, that's correct. 

Q. This is Officer Lehpamer? Is that correct? (Indicating) A. That's 
correct, yes. 

Q. Directing your attention to about thirty-five minutes after midnight, and 
I ask you whether you had occasion to see the defendant, Earl L. Thomas? A.. 
Yes, I did. 

Q. Tell us where you saw him, and the circumstances under which you 
did see him? A. As soon as we went on the street the 13th, we proceeded im- 
mediately to "F" Street in Northeast, as we had numerous complaints about 
larceny, about automobiles on parking lots. We proceeded through the alley in 
the rear of 48 "F"', and we observed the subject standing beside an automobile 
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looking into a truck on the parking lot adjacent to 48 "F." 

Q. What were the conditions of the parking lot -- A. Extremely dark, 
there is no lighting on that parking lot, an extremely large lot with quite a 
few automobiles and trucks parked. 

Q. After you saw the man looking in the truck, what, if anything, did you 
do? A. I got out of the automobile and proceeded to go through the lot. My 
partner went on around with the scout car and blocked the front; I went to the 

rear. : 

Q. Wegat happened? A. My partner and I both converged on the subject 
standing at the automobile approximately the same time. As I approached, 

I saw the colored subject talking to a white subject in a truck, leaning against 

a car, and the subject of this was standing there talking; the colored subject was 
eating something, which turned out to be potato salad and a sandwich. We asked 
them what they were doing there. My partner, I heard him call the dispatcher 
and ask for a stolen check on the automobile. : 

Q. Did you take the number from the automobile? A. We did, sir. 

Q. What kind of car was it? A. It was a Ford, I believe. May I refer 
to my notes? | 

MR. HANNON: Yes. : 

(The witness consulted his papers. ) | 

Q. Let me ask you this to simplify it -- is it the same automobile Mr. Bowles 
just told us about from the witness stand? A. It is. ! 

Q. Did your partner list the license tags of that car -- did he get the informa- 
tion? A. The first reply we got from the epstcn ets: there was no stolen check 

on file on that automobile. 

Q. What did you do at that time with the subj ects on the scene? A. I was 
still talking to the subjects, ascertaining the names, the name of the subject in 
the truck; the colored subject was already known to me. 

THE COURT: Are you talking about the defendant, when you say the "colored 
subject ?" 

THE WITNESS: The defendant, yes, ma'm. I was s asking their names and 
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asking what they were doing on the lot. A couple of minutes after, the dis- 
patcher called and told us there was a stolen on file, they called back and said 
that that automobile had been stolen that date from Silver Spring, Maryland. 

At that time, we called for a wagon, and placed all three subjects under arrest. 


Q. (By Mr. Hannon) Now, did you tell us that the defendant Thomas was 


leaning on an automobile? A. He was leaning against an automobile. 


Q. What automobile was he leaning against at the time? A. That was the 


Ford that investigation revealed that was stolen. 


Q. Did you place him under arrest before your partner told you he had as- 


certained that the car was stolen? A. No, sir. 


* *« *« * * * * * 


CROSS EXAMINATION 
BY MR. BABSON: 
x* * * * K€ *F KX 
THE COURT: You say he was known to you? 
THE WITNESS: Yes, ma'm. 
THE COURT: What was he known to you as? 
THE WITNESS: He was known to me as a petty thief, a man breaking into 


automobiles, and also, he has been the defendant in a robbery case which I was 
acquainted with, and his picture is on the bulletin board in the First Precinct with 
all of this information typewritten under it. 


* * * *£ *£ *€£ X 


THE COURT: You say that you wanted to have something checked on this 


car -- prints? 


THE WITNESS: Yes, ma'm. 
THE COURT: You mean that you wanted to have any prints on this car that 


had been stolen checked, is that correct? 


THE WITNESS: Yes, ma'’m. I had the car brought down to the basement of 


police headquarters, where the fingerprint man could go over it, inside and out. 


THE COURT: You had the fingerprints of this defendant? They were available 


to you, were they not? 


<¢ 
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THE WITNESS: Yes, ma'm. They were upstairs. | 

THE COURT: Before he was arrested? 

THE WITNESS: Yes, ma'm. 

MR. BABSON: Now, your Honor, may I ask you a question -- do you have 
the jacket on this case? 

HE Sais ai sake iaiep oe aes sae 
46 THE COURT: Mr. Hannon, it's not very clear in this case just how or 
why this locker was gone into? 

MR. HANNON: Well, your Honor, I'll explain: After the defendant was 
arrested, they found the key to the locker in his property -- he's known as a 
thief -- they checked the key out, and they found women's garments in the 
locker. However, your Honor, I might say that those garments recovered 
from the locker are not in any count in this indictment. i The defendant has been 
indicted under three counts. : 

THE COURT: You mean nothing in this locker is the subject of this indict- 
ment, not a thing? 


MR. HANNON: Not a thing, your Honor, exactly. | 
ee ee ee eee ee 


[Filed October 6, 1958] 
MEMORANDUM | 
It is the view of the Court that no factual showing of probable cause was 
made for the arrest of the defendant on May 13, 1958, and accordingly the 


motion to suppress is granted. 


/s/ Burnita Shelton Matthews 
October 6, 1958 Judge 


[Filed October 8, 1958] 


MOTION FOR RE-HEARING ON THE MATTER 
OF SUPPRESSION OF EVIDENCE 


Comes now the United States Attorney in and for the District of Columbia 
and respectfully moves the honorable Court to grant a re-hearing of matters 
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relating to the suppression of evidence in the instant case, and for clarifica- 
tion of the order entered the 6th day of October 1958 so that the Government 
may ascertain whether said order is based on the defendant's constitutional 
right to be free of unreasonable searches and seizures or whether said order 
is predicated on a Mallory type ruling. 

/s/ Oliver Gasch 

United States Attorney 


/s/ Joseph M. Hannon 
“Assistant United States Attorney 


Certificate of Service 
I hereby certify that a copy of the foregoing was mailed to the defendant's 
attorney, BerlI. Bernard, Esquire, 2001 Massachusetts Ave., Washington, 
D. C., this 8th day of October 1958. /s/ Joseph M. Hannon 
Assistant United States Attorney 
[Filed March 13, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS - Motion 
1 | Washington, D. C., 
Tuesday, October 21, 1958 
*x* * * * *€* £* KX * 

6 MR. HANNON: * * * * {would say that Your Honor may be able to 
rule on the basis of the representation I now make. Your Honor has ruled he 
was illegally arrested. Thatisfine. Starting with that premise, here is what 
happened. Having been arrested, he was taken to No. 1 Precinct and he was 
booked, and the name Earl Lonnie Thomas when he was booked was written 
into the book; and with that he was taken and put in the cell. 

Now, thereafter, Detective Vineer came on duty; and when he came on 
duty, his attention was invited to the name Earl Lonnie Thomas that was put on 
the police book. 


x* * * *£* *€* *€* * * 


7 MR. HANNON: * * * * when he came on he saw the name Earl Lonnie 
Thomas on the book. Now, having seen it, it rang a bell with him; and he re- 
called in the pawn reports that the police regularly get from all pawn shops one 
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Earl Lonnie Thomas had been reported as having pawned property that had been 


stolen from various atuomobiles. So he checked the pawn sheets and found out 
that his recollection was correct and that the name Earl Lonnie Thomas in the 
book was the same Earl Lonnie Thomas reported to have the stolen property. 

With that, Your Honor, he did two things. He obtained a picture of Earl 
Lonnie Thomas that the police had previously taken, and the picture was not taken 
while he was illegally detained. Hetook this picture to the two pawn shops where 
this man had pawned stolen property, and in both pawn shops the proprietor has 
identified the picture of the man as the man who pawned the stolen property. 

Now, he did one additional thing. When this man was released from the cell 
at No. 1 Precinct for the purposes of being arraigned on the charges for which 
he had been arrested, he was required to sign a ees release. At that time 
they gave him back his property; and when they gave him back his property, he 
signed his name to the property book, property release. 

Now, the Officer took this signature that was signed by the defendant and 
turned it over to a handwriting expert of the Metropolitan Police Department to- 
gether with the pawn slips that Earl Lonnie Thomas had filled out when he pawned 
the stolen property. Now, the handwriting expert said that the man who wrote 
the name Earl Lonnie Thomas on the property book of the Police Department is 
the same man that wrote those tickets or slips when he pawned the stolen property. 

* * * *€ * * * * | 

THE COURT: Well, I fell that if that is how he got it, that it is all the result 
of this man being arrested not upon probable cause and so the whole thing goes 
with it. 3 : 

MR. HANNON: There is no question but that his name was on the book as 
a result of an illegal arrest, but after he was arrested he was brought in and 
booked. Now, it is in that book that the officer looked = saw the name Earl 
Lonnie Thomas. | 

THE COURT: That book entry was the product of this unlawful arrest. 

12 MR. HANNON: Does Your Honor feel even under Mallory that Mallory reaches 
that type of thing ? 
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THE COURT: I wasn't talking about Mallory. I am talking about the un- 
lawful arrest. 
MR. BABSON: The fruits of the wrongdoing, Your Honor, if the Court -- 
THE COURT: If they arrest him unlawfully, why, naturally he is being de- 
tained unlawfully. 
MR. HANNON: Yes. 
THE COURT: I think all this just follows as a result of this unlawful arrest. 
I don't think they had ground for this arrest that they made at that time. 
x * *£ * * *€* KK * 
THE COURT: And the name on the book got there because they arrested 
him unlawfully. 
x¥ * * * &* KK KX * 

13 MR. HANNON: * * * * Again I respectfully submit that Your Honor is 
ruling on the basis of this so-called Mallory ruling that says if a man is illegally 
arrested and illegally detained that anything that flows from that illegal detention 
is in violation of his rights and is to be suppressed. As I understand Your Honor's 

14 ruling, Your Honor says this reaches the fact that the police put his name 
on the book and eventually he signed a property slip. 

THE COURT: Whatever flows out of the unlawful arrest. 
x* * * * *£* *€* KX *X 
THE COURT: You may still want to put your evidence on; but if the evidence 
shows it is the result of his name going on this book and his name went on the 


book as a result of this unlawful arrest, it isn't any use. 
x* * * * *€* *£* KK * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed March 13, 1959] 


2 Washington, D. C., 
October 22, 1958. 


The above-entitled matter came on for trial before the Honorable Edward 
Curran, United States District Judge and a jury. 
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APPEARANCES: : 
Joseph M. Hannon, Esq., for the Government 
Fred Babson, Esq., & James F. Neal, Esq., for the Defendant. 


(AT THE BENCH:) 


MR. HANNON: May I move for dismissal of counts two and three at this 
time? | 
THE COURT: Yes, they may be dismissed. 
* * * *£* KF KK K 
HARRY CONNER 
Me) ake Sokeph lah Gakic” ake ake ocak : 
DIRECT EXAMINATION _ 
Hm RLS te ake ae sia 
Q. Tell us your name and place of residence. A. ! My name is Harry Conner. 
I reside at 217 Waukesha, Wisconsin. | 
Q. Now, sir, where are you employed? A. I am. employed by a Wisconsin 
Congressman. ! 
ei) Sapien SR ake ae, pe pacer | 
Q. I direct your attention to the date of January the 28th, 1958 and ask you, 
sir, if on that date you owned an automobile? A. = sir. 
* ok kk kK kK KK 
Q. Now, sir, on that date, January the 28th, 1958, did you make use of 
your automobile? A. Yes, sir. 


Q. Did there come atime sometime in the evening that you had occasion to 
park your car some where? A. Yes, sir. 

Q. What time was that that you parked the car? A. Between 6:00 and 6:30. 

Q. Where was it, sit, you parked it? A. I parked it alongside the Old 
House Office Building on C Street, I believe it is. : 

Q. Do you remember what hundred block that would be? A. I believe that 
is the 200 block. : 





om 
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Q. Of C Street? A. Yes. 

Q. And is that Southeast here in the District of Columbia? A. Yes. 

Q. At the time that you parked your car, sir, would you tell us when you got 
out what you did, if anything? A. I locked both doors. It's a tudor and the 
windows were closed. 

* * * * *€* *€* *€ * 

Q. Can you tell us now what property of yours was in those two suitcases, 
and,: if possible, the value of each of the items? A. Well, piled on top of the 
cases was one suit at the estimated value of $35. 00. 

Q. Keep your voiceup. A. All right. These estimates I made on the basis 
of the suggestion that it be one-half to one-third the price I paid for them. One 
suit of $35, one suit of $35, one suit at $40, one sport coat about $15, three 


pairs of slacks at $10 each, one trench coat at $35, one woolen dressing robe, 
$15, two sweaters at $3 each, one sweater, $10, one suitcase at $15, one suit- 
case at $10, fifteen shirts at $1.50'each, 12 T-shirts at .75¢ each, 12 pairs of 
shorts at .50¢ each, 16 neckties at $1 each, 14 pairs of socks at .50¢ each, eight 


handkerchiefs at. 25¢ each, three sport shirts at $2 each, four belts at approxi- 
mately $1.50 each, three pair of cuff links at $2 each, and four pairs of pajamas 
at $2 each. 

Q. Could you tell us now, as a general average, how old or how long you 
had personally had these items? A. Most of them were from one to three years 
old. 

Q. And the estimates are one-third of the original value or cost to you? 

A. Between a third and a half, that's right. 

Q. Allright. Now, Mr. Conner, after you parked and locked your Nash 
Station Wagon, did you leave the area? A. I went into the building next to which 
I was parked. 

Q. Did there come a time you returned to your automobile? A. Yes, later 
than I intended, but I came back about ten or 10:30. 

Q. That same evening? A. Yes, that is correct. 

Q. Will you describe the condition of your automobile at the time you re- 
turned? A. The vent window on the right-hand side had been cracked open. The 
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door was ajar but not open, and all the clothing within had been taken. 

Q. And when you say that the right vent window was cracked open when 
you saw it, could it be opened and closed at will? A. Yes. 

Q. And these items of clothing in the suitcases, were they still in the 
station wagon, sir? A. They were not. : 

Q. Did you report this matter to the police, sir? A. I reported it im- 
mediately to the Capitol Police in the House Office Building. After a brief in- 
vestigation they called the city police who also made an investigation. 

Q. And can you tell us whether or not the city police -- you mean the 
Metropolitan Police? A. Yes. 

Q. Can you tell us whether or not they did anything with your station 
wagon, Sir? A. Atthat time, except for an examination, they did not. 

Q. And did there come a time on the following day they did? A. They 
asked me to bring it into the Court House area here for fingerprinting. 
Q. Tothe Police Headquarters across the street from here? A. That's 
correct. : 
Q. At that time did you take it to police headquarters? A. Yes. 

Q. That would be January 29, is that right? A. Yes, in the morning. 

Q. Did you see any of the police officers do anything to the station wagon 
at that time? A. Yes, a fingerprint expert went over the wagon at that time. 

Se ee ae eee 3 

Q. Now, Mr. Conner, I will ask you, sir, do you know the defendant Earl 
Lonnie Thomas, who sits here between Mr. Neal and Mr. Babson? A. No. 

Q. Did you ever see him prior to January the 28, 1958 in your life? A. 
Not to my recollection. . 

Q. Has he at any time, to your knowledge, been inside your automobile? 
A. No, sir. 

Q. Since you didn't know him, sir, you at no time authorized him to enter 


your car, is that correct? A. That's correct. 
‘ Mele rktep ol epee lafes. oafehe vate 


{ 
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CROSS EXAMINATION 
* * * * * & & * 
10 BY MR. BABSON: 

Q. Now, how cold — or what was the weather that night, Mr. Conner? 
A. Reasonably chilly. I was wearing an overcoat. 

Q. Were you wearing gloves? A. No. 

Q. You say the police -- you took your car down to the police the next day? 
A. That's correct. 

Q. About what time, sir? A. I would judge about 9:30 or 10 o'clock. 

Q. You left it with the police? A. I parked it in the basement and stayed 
there while the fingerprint expert went over it. 

* * * * K€ K€ K 
12 REDIRECT EXAMINATION 

BY MR. HANNON: 

Q. Mr. Conner, where was your automobile between 10 p. m. on January 
the 28th when you discovered that it had been entered and 9:39 the following day 
when you brought it to the police department? A. I drove over to District 
Heights where I had just rented an apartment that I was moving into. 

Q. Where was the car parked out in that area? A. In an off-street parking 
area. 

Q. Was it locked during the night? A. I don't believe so; probably not. 

Q. When you looked at the vent, sir, was the lock broken or the glass 
broken or what? A. The glass was cracked parallel with the lower border of 
the vent, and the lever that acts as a lock had been snapped off. It was on the 

13 floor. 


* * * *€* *€* © *& * 


A. B. MASTERS 


* * * *©* *€£ © *€ * 


DIRECT EXAMINATION 
Be ies AR te), kes ie tee 


Q. Officer Masters, tell us your name, please. A. A. B. Masters. I 
am assigned to the Bureau of Identification, Metropolitan Police Department. 
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Q. Now, do you have an official title, sir, in that assignment ? A. I 
am a Precinct Detective. ! 

Q. Now, what are your duties, sir, in your assignment with the Identifi- 
cation Bureau? A. Well, briefly, we -- | 

Q. Iam concerned with only what you do. A. well, briefly, I photograph 
and fingerprint people who are brought to the Bureau. They are brought there 
when they are placed under arrest, and also as applicants for a license. I also 
visit the scene of alleged crimes and process things for latent fingerprints. 

Q. Now, have you testified, sir, in courts regarding comparison of finger- 
prints? A. I have, yes. | 

Q. On how many occasions would you estimate, sir? A. I eet say more 
than fifty; I don't know the exact number. 

Q. Does that include this Court, sir, as well as other courts? A. Yes. 

Q. Now, Officer Masters, would you tell his Honor and ladies and gentle- 
men of the jury what training you have had to qualify you for this type of work? 
A. Inthe spring of 1942 there was a school conducted in a department for men 
who were interested in fingerprint work. After I finished this course in this 
school, which was approximately in the latter part of May, then in July I was 
placed in the Bureau of Identification, in 1942. And since that time I have 
worked in the Bureau of Identification. | 

Q. Now, when you went into the Bureau of Identification, did you under- 
study somebody who was an acknowledged expert in the field? A. The school 
was conducted by a man who has now retired who had worked in the Identifica- 
tion Bureau for a number of years. He was a qualified fingerprint man. Then 
after I actually went to work in the Bureau I was under the direction of men who 
had been in the Bureau for some number of years, until I reached the certain 
proficiency that they desired, and then I was turned loose on my own. 

Q. When did you reach the desired proficiency? A. Within a matter of 
two or three months. , 

Q. In what year? A. That was also in 1942. | 
Q. So, have you been testifying in court as an expert since 1942? A. Yes. 
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* * * *€* *€ *€ K€ 


19 Q. In that case you actually take the print off the surface and apply it to 

something else? A. Yes. 

Q. You can carry that with you if you desire? A. Yes. 

Q. Let me ask you, sir, whether on January the 29th, 1958 you had occa- 
sion to dust a 1953 Rambler Station wagon? A. I did. 

Q. And where was it you did this, sir? A. That was in the Police Garage 
in the basement of Police Headquarters. 

Q. And at the time that you did it, sir, was Mr. Conners who sits here, 
was he there withthe car? A. He was, yes. 

20 Q. Wasit his car? A. It was, yes. 

Q. Now, was this a lifted print that you obtained, or -- A. I would refer 
to it as a lifted latent print. 

Q. Did you obtain a lifted latent print from this automobile? A. I did, yes. 

Q. Where exactly was it that you obtained the print? A. That was on the 
right front door handle, inside. 

Q. Allright. Now, officer Masters, let me ask you whether you know the 
defendant Earl Lonnie Thomas, sir? A. I have seen him before, yes, sir. 

Q. Have you had occasion to ever take his fingerprints? A. Ihave, yes, 
sir. 

Q. And do you have that fingerprint card with you? A. Ido, yes, sir. 

MR. HANNON: May this be marked as Government's Exhibit No. 1 for _ 
identification? 


(The document was marked Government's 
Exhibit No. 1 for identification. ) 


Q. You personally took these prints of this defendant, sir on the card here? 
A. Yes, sir; I did. 
Q. Is this what you referred to earlier as an inked fingerprint? A. That 


is correct. 
21 Q. The latent print you told us you obtained from the 1953 Rambler belonging 
to Mr.. Conner, do you have that, sir? A. Yes, sir; Ido. 
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21 


Q. Have you photographed it? A. Ihave, yes. | 

Q. Do you have it in the form of a photograph as well as actually what you 
picked up? A. Ido, yes. : 

Q. May we have the print as you picked it up? May this be marked as 
Government's 2 for identification ? 


(The document was marked Government's 
Exhibit No. 2 for identification. ) 


Q. Now, when you picked this print up, sir, did you use the scotch tape 
process that you have told us about? A. Yes, sir; I did. 

Q. And what portion of this is the print? Would you tellus? A. It's the 
upper part of this card. , 

* oe KF KF KK KK 

Q. Now, Officer Masters, will you tell us, sir, whether or not you photo- 
graphed Government Exhibit 2 for identification? A. I did, yes, sir. 

Q. And after you photographed it, did you make an enlargment of it, sir? 
A. Yes, sir, I did. | 

Q. Allright. Now, do you have a photograph that accurately depicts a 
portion of the defendant, Earl Lonnie Thomas’ fingerprint as contained on this 
card? A. Yes, sir, Ido. 

Q. Now, would you indicate to us which fingerprint that your photograph 
accurately depicts on the card? A. That is the ner thumb and it is the portion 
to my left. : 

Q. Would you mark that so that we will know what you mean, sir? A. 

This is the approximate area within that square. 
ee i, ae ee ee ue Se i 

Q. Now, Officer Masters, do you have with you enlarged photographs of the 
print that you obtained from the Rambler as well as an enlarged photograph de- 
picting accurately that picture of the print you have outlined on that fingerprint 
card? A. Yes. | 

Q. May I have those cards? A. This is the original one I made up. 

MR. HANNON: May I have a mark put on this? Does your Honor want to 
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22 
see it first? ~ 
THE COURT: What is this print here? 
THE WITNESS: That is the print from the automobile, the one marked. 
* * * * * K€ i * 
THE WITNESS: That is the ink print from the defendant there. 
THE COURT: That is marked Government's Exhibit No. 3 for identification. 
+ * * FF KF KF 
Q. Now, Officer Masters, as I look at the copies that you have, the one to 
the left is marked "A", sir, and the one to the right "B", is that correct? A. 
that’s correct, sir. 





Q. Now, what is it a photograph of? A. "A" is a photographic copy of . 
Government's Exhibit No. 2 which is the print lifted from the right front door { 
handle inside. ] 

Q. And the photograph marked "B" accurately depicts that area of the 
fingerprint that you marked for us on the fingerprint card, is that correct? 

A. That is correct, on Government's Exhibit No. 1. 
Q. Now, did you come to a conclusion respecting whether the defendant 


oe ex 


farl Lonnie Thomas, who made the fingerprints on that card that you took from 
him, also made the fingerprint that you lifted from the door handle of Mr. 
Conners’ Rambler? A. I did, yes, sir. 

Q. And what, sir, is your conclusion? A. That these prints are identical. 
They are made by the same person. 

Q. Now, using your Government's Exhibit 3, so that we can follow along 
with these photographs with you, explain to us how you arrived at this conclusion. 

A. Well, as I said before, it is not necessary to make these enlargements 
on the original comparison. These photographs are brought here for the pur- 
pose of showing what I say when I looked through the magnifying glass when I 


made the original identification. The way these identifications are made, as I 

stated before, is to look for points of similarity and points of dissimilarity. So, 
in this particular case the points of similarity that I found I have marked off on » 
these charts as numbering ten. 
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23 

Q. One through ten? A. Yes, one through ten. 

Q. Allright. A. So, starting with point number one on Exhibit "A" -- 

Q. That is the one atthe top? A. Yes, just to the right of "A." If you 
follow that line down into the innermost end you will find a point of similarity. 
If you will look toward your right on Exhibit "B" point No. 1 you will find the 
Same condition there. From point 1 to point 2 it is necessary to count what 
we refer to as the number of intervening ridges. So, in this particular case, 
counting from the end of the line which shows point 1 up and to the right to 
point 2, we have 1, 2, 3, 4 intervening ridges and we find point No. 2 which 
is a point of similarity. This condition is true on both exhibits TAC andr DB. 

Going from point 2 to point 3, which is to your right, we would continue 
down one ridge and then follow the next ridge down and we would come to point 
No. 3, which is a point of similarity. This condition is true on both exhibits. 

Going from point 3 to point 4 we have point No. 4 to your left with one 
intervening ridge. This point of similarity is present on both exhibits "A" 
and "B". Going back to your right to point No. 5 with 2 intervening ridges 
we find point No. 5 another point of similarity which is present on both ex- 
hibits "A" and "B". | 

Looking toward your left to point 6, on the ridge immediately above point 
No. 5, we find another point of similarity. This is present on both exhibits 
"At and "B", going from point 6 to point 7 which is again toward your left, we 
find another point of similarity which is present in both photographs "A" and"B". 

From point 7 to point 8, if we look toward the left and just above the ridge 


on which point 1 and 7 is, we find point No. 8 of similarity which is present in 
both exhibits "A" and "B". | 

Q. - Does the same hold true points 9 and 10, sir? A. The same holds 
true for 9 and 10. : 

Q. Let me ask you, Officer Masters, when you looked at the latent print 
that you picked up from the automobile through your magnifying glass, did you 


make a comparison with the print of Thomas at the same time? A. I did, yes. 
Q. Looking through the magnifying glass was it more clearer than what we 
have in "A''? A. Well, the conditions are very much the same but it eliminates 
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all the work prepared in these exhibits. « 
Q. All right. How many points of similarity are necessary before you < 
> 


could properly conclude that the fingerprint in "A" was made by the person 
whose fingerprint is depicted in "B''? A. As far as I know there are no set 
number of points of similarity necessary to establish an identity. The rare- 
ness of the points is taken into consideration and their relation to one another. i 
There is no set number that I know of. 

Q. All right, sir. Now, let me ask you one other question. What is your » 
understanding of the meaning of "identification by way of fingerprints?" A. 
My understanding is that the two prints in question would have been made by 
the same person. 

Q. Has there ever been a situation, sir, to your knowledge in this field of 
fingerprinting where two different persons leave identical fingerprints? A. Not ‘ 
to my knowledge, no, sir. 

Q. And do you know the mathematical possibilities of that type of thing 
happening? Have they ever been figured out, sir? A. No, sir, I really would- 

28 n't know. 

Q. So, it is your testimony that each person has a fingerprint that is un- 
matched by any other persons? 

MR. BABSON: I object to that. 

‘THE COURT: Overruled. Is that your opinion? 

THE WITNESS: That is my opinion, yes, sir. 

* * * * *€* *€* * * 

30 | CROSS EXAMINATION 

ae ake Spal: ike ste ac Giger’ ak 
Q. What time on the morning of January 29th, sir, did you take the print 

off of the car? A. It was about 9:30 a.m. 

Q. Did you yourself take it off? A. I did, yes, sir. + 
Q. Does the print last for twelve hours? A. A print will last up to many 


months. » 
He, itch genes ate hates Asher: eatecs. cae 
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31 Q. Now, you said you took this off on January 29th, the print from the 

door. Didn't you already have the defendant's prints on file at your headquarters? 

THE COURT: You mean the ink prints? ! 

MR. BABSON: Yes, your Honor. 

BY MR. BABSON: 

Q. Asa matter of fact, you were aware the police had picked the defendant 
up in April and you took it off in January. He was picked up in April and as a 
matter of fact had been in jail, got out in January of 1958. Did you not know 
that you had the prints? Don't you have a way of checking? 

THE COURT: Wait a minute. He can answer the question. There is nothing 
complicated about it. Did you already have the ink prints? 

THE WITNESS: The print that I testified to here today was not on file at 
that time. | 


THE COURT: All right. 
BY MR. BABSON: 
Q. Sir, did you take ink prints of people that you arrest, that the police 


arrest? A. Certain ones; not all of them. 

Q. . Do you take ink prints of people who are convicted of crimes? A. I 
can only explain that by saying that the people who are brought to our Bureau 
are the people who have, by administrative purposes, been required to be finger- 
printed, and at the time they are brought to our Bureau, they have never been to 
court, or to my knowledge, been convicted of any crime. 

Q. Are you with the Metropolitan Police Department? A. Yes, sir, I am. 

Q. Bureau of Identification, is that right? A. That's correct. 

Q. And do you say that you don't know the policy of the fingerprint -- 

THE COURT: The policy would have nothing to do with it. The question 
is, do they have an ink print and a latent print. When the ink print was taken 


is immaterial to this case. 
x* * * kK * K K * 
33 Q. Now, did you try to check this print that you took off the car on January 
28th with the FBI files? First, I should ask you do you ever resort to the FBI 





34 


39 
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files? Isn't that the practice? ; 
x * * * *£* *€* & * 

Q. Did you check with the FBI on this print? A. In this particular case 
it would be impossible to check the FBI files. 
Q. Doesn't the FBI have a so-called single print file? A. They do, yes, 
Sir. y 
Q. Why would it be impossible? A. Because the type of offenses that the 
people who have committed are placed in that file, is not in the same relation ’ 
as the one that is on trial here today. 
.Q. Did you check the FBI files? A. No, sir. 
* * * * *€* *& K€ 
Q. Now, sir, did you take the prints of the family of Mr. Conner who 
owns the car or Conner or people who ride in the car to check those prints 
against the one that was taken off the car handle? A. No, sir. 
-Q. You did not? Would you say it is possible that the latent print could 
belong to someone else? 


eee Vee 


* * *€ * * * * * 


Q. Isn't it possible that that could belong to someone other than the defen- 

dant? A. No, sir, that is not true. | 
x* * + * *£ *€ KX * 

Q. Now, sir, I would like for you -- I wonder if I could see your exhibits 
1 and 2, sir? Would you point out to me, sir, just which of these prints is 
relevant here? Is it this one? A. That is correct, the right thumb which is 
number one finger on this card. 

Q. And the print that you took from the car takes up only approximately 
how much of that right thumb print? A. Approximately one-third I would say 


of the area, of the entire area. 
x* * *£ * * &€* & * 
THE WITNESS: I would like to say that the area has nothing to do with it. 
It is the amount or number of points of similarity in this area regardless of how 
small or large it is. That is the vital part that you are looking for. 
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41 Q. Now, we will take it down to one finger. Doesn't the numerical pos- 
sibility go down considerably, sir? A. No, the numerical possibility is still 
the same. 

Q. And down to one-third of a finger? A. Because if you took the given 
area that we have in this latent print and apply it to any given area against 
another person's prints they would not be the same. 

Q. How about one-tenth of a finger? A. We could narrow this down to 
even smaller than that, but you still have to have sufficient amount of points of 

"similarity to establish an identification regardless of the size of the area. 
mich alee, takes ate ialeaccaey) Saeco : 

Q. Do you have a copy of this exhibit 3? I would like to go over this with 
you. I wonder if the jury could see the copies that they had earlier ? 

* * * * *£* © & * | 

Q. You have already explained a bifurcation. Now, looking at point 
1, would you claim as a similarity, what is that, sir? A. Point 1 is a bifur- 

cation. : 

Q. Doesn't it appear to you that there is considerably more distance in 
"A" point 1 between the two prongs than in "B" point 1 between the two Prong sy 


A. No, sir, there does not. 
*x* *« * * * * * x 


Q. Now, sir, point 2 is that an ending ridge? A. | Yes, sir, that is an 


ending ridge. 
Q. Now, sir, wouldn't you say that the ridge that ends there goes off to 


the left at a much higher arc in "A" than in "B"? A. No, sir, I would not. 
Q. Now, sir, point 3 is that another ending ridge? A. Yes, sir, that's 
correct. i 
Q. How about the ridge right below point 3, is there one there in "A''? 
Is there one in "A" as there is in "B"? A. There is one intervening between 
point 3 and point 4. | 
_Q. Does it run at the same angle? A. Yes, sir. : 








28 

Q. Does it look a little further away from the ending ridge in ''A" than 
it isin "B’? A. Which ridge ending are we talking about? 

Q. The one right below point 3, that ending ridge, that ridge which runs 
below point 3. A. No, sir, there is no difference. 

Q. Now, how about point 8? What is the similarity there? A. Did you 
say point 8? 

Q. Yes, sir. A. Point 8 is a ridge ending. In both instances. 

Q. Right below point 8 in "A" is there not a ridge running right below it? 
A. That's correct. 

Q. You mean from the left into the right of the pattern? Isn't it quite 
different than the ridge running below point 8 in "B"? A. That particular 
area that we are talking about now, the exhibit "A" is indistinct to me. I really 
can't see anything there, so I didn't even consider that area. 

It is indistinct? A. That's correct. 

Then can you draw any similarity or dissimilarity? A. No, sir. 

How about point 9, is that not indistinct? A. No, sir. 

What do you see there, sir? A. A ridge ending in both cases. 

Point 9 on "A” and point 10, can you really make out something in 
8? A. In point 8 did you say? 

In point 10 in "A" the print to the left? A. Yes, sir, that is a ridge 
ending also. 


Q. Suppose you had ten similarities and ten dissimilarities, how would 


you judge it, on the same print? A. I have never found any occasion where the 
situation was as you stated. 

Q. Sir, was it in 1942 or 1952 that you went to the school to study finger- 
printing? A. Spring of 1942. 

Q. I’m not sure whether I remember you photographed this print or lifted 
it and then photographed it? A. The print was lifted first and later photographed. 

Q. Was the door handle a smooth surface? A. It was, yes, sir, the top 
part of it was. 

Q. The part on which the print was? A. That's correct. 
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Q. Would a smooth surface leave a better print than a ridgy surface or 
uneven? A. Yes, sir. 
*x* * * * * * XxX * 
REDIRECT EXAMINATION 


BY MR. HANNON: 
a a 


Q. Officer Masters, isn't it a fact you maintain your own fingerprint system 


over here at Identification? A. Yes, we do. 
* * * * * *€& KK * : 

Q. If I were to hand you a card, Officer Masters, with one-third of a print 
from one of my ten fingers, could you tell me from which finger it came from 
from seeing the one-third of the print? A. Yes, sir. | 

Q. Which of the ten fingers it came from you could tell me, without seeing 
my fingerprint file, without seeing a card on me, but just taking one-third of a 
print from anywhere could you tell me what finger that came from? A. Well, 

I said yes before you completed the question. That would depend on the portion 
of the finger you had and probably the position it was put down in. I thought at 
first you were asking me could I identify that print as coming from you, andI 
would say "Yes, I could, " but I might have some problems there in looking at 
a third of one of your fingers and telling which finger it came from unless I saw 
the complete set of prints. : 

Q. In other words, without having the defendant's set of prints and having 
only one-third of a patch, you didn't know what finger it camefrom? A. That's 
correct, yes, sir. : 

MR. HANNON: And you had a complete set of his prints: I offer the exhibits, 


your Honor. 
x* x* * * *£* K€ KX * | 
2 - Volume If | 
MR. BABSON: If it please the court the defense at this time moves for a 
judgment of acquittal on the grounds that the ELEN is insufficient to sustain a 


verdict of guilty. 
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THE COURT: I will have to deny the motion. 


* * * * * *€* i* 


EARL LONNIE THOMAS 
x * * * * K K * 


DIRECT EXAMINATION 


* * * * *© * * 


Q. Just answer my question. I know you want to tell the whole truth but 


let me bring it out. Have you ever been convicted in the District of Columbia? 


A. Well, I was convicted once in the District of Columbia. 

THE COURT: Since you have been twenty-one? 

THE WITNESS: Yes, since I have been twenty-one. 

BY MR. BABSON: 

Q. Was that just once? A. Yes, just once. 

Q. When were you released from jail on that conviction? A. I was released 
from jail on the twenty-eighth of January, 1958. 

Q. The twenty-eighth of January, 1958? A. Yes, sir. 

*¥ * * *€* *€* €* KF 

Q. I would like to ask you how you remembered distinctly so far back? 

A. The reason I remember so far back is because I left the District Jail on the 
twenty-eighth of January and I went straight to Sam Williams house at the time 
and Sam wasn't home. I went out to the Pentagon to the Travel Branch to check 
my ticket -- to see if my Army tickets had expired and I went to see about that 
and they had to send through Indianapolis, Indiana to the transportation 

center to have my ticket renewed, so I left the Pentagon I would say about two 
o’clock and came back to Northeast and I went to the restaurant and I ate some 
dinner and went back to Sam Williams’ house. I would say that was about three- 
thirty or quarter to four. 

Q. What did you and Sam and his wife do that night? A. Well, sir, we was 
drinking that night and playing records. We was drinking and playing records 
that night on the celebration. 

THE COURT: Celebrating? 
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THE WITNESS: Yes, sir. By me just coming out of the jail. 

THE COURT: You were celebrating the fact that you were out of jail? 

THE WITNESS: Yes, I was happy because I was out. I was celebrating 
because I was happy that I was out. : 

BY MR. BABSON: | 

Q. How was the weather on the night of the twenty-eighth, do you remem- 
ber? A. Well, I checked on the twenty-eighth of J anuary and if I'm not mis- 
taken it was, I would say it was about almost below zero -- it was almost to 


zero or just a little above zero on the twenty-eighth of J anuary. 

Q. How were you dressed, Lonnie? A. Well, I can remember definitely 
because on the twenty-eighth of January I left the jail with a black suit on, a 
blue overcoat and a black hat. : 

Q. Were you wearing gloves? A. Yes, sir, I wear gloves. 


* * * * * * * * 


Q. Now, Lonnie, when were you picked up and charged with the offense 
for which you are now on trial? A. I was picked up May 13th at about 12:00, 
almost 12:00. 

*x* * *+ * * * XK * : 

Q. Isn't it true that -- I would like to withdraw that. Lonnie, I would like 
to ask you one more time: you say you have been convicted of one offense in 
the District of Columbia, is that true? A. Yes, one offense. 

Q. May I suggest that you have been convicted of two offenses? A. In the 
District of Columbia? 

Q. Yes. A. Well, I don't know -- that was my first time. 

Q. Wasn't one of them for destruction of moveable HEDOnEEY and the other 
for petty larceny? A. Yes, sir. 


* * * *©* *€* *€* * * 


CROSS-EXAMINATION 
ee OK OK KK OK 
14 Q. Weren't you convicted on June 5th, 1955 of breaking and entering or 
attempted breaking and entering? A.. They got me for attempt. 
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Q: You were convicted of it, weren't you? A. I was convicted. ~ 
eo ke Oe a Oe oe ee ~ 
15 Q. Now, isn't it a fact that you put your arm through this vent window cm 
and reached down and grabbed that handle and pushed that handle to open the a 
door and that is how you left your thumb print there? 4 
MR. BABSON: Objection, your Honor. He has answered the question. Z 
THE COURT: Yes, he said he didn't do it. “~ 
x¥ * *£* *£€* * &* KK * ~ 


18 MR. BABSON: The defense rests, your Honor, and I would like to have 
the jury excused for a motion. ; 


THE COURT: Come to the bench. 
a * * * * * oe * 


MR. BABSON: I would like to renew the motion for judgment of acquittal 
at this time. » | 
THE COURT: Very well, it is denied. ? : 
* * * * *€©* K€ * * 
19 ADAM S. ZBIGNEWICH 
was called to the stand as a witness by counsel for the Government, and having 
been first duly sworn was examined and testified as follows: 


20 DIRECT EXAMINATION 
* * * *€* *€* *& KX * > 
Q. Where are you employed, sir? A. District Jail, District Government. x 
Q. Are you here in response to a subpoena issued by the Court to the Super- of 


intendent of the D. C. Jail? A. Yes, sir. 
Q. That subpoena required you to bring with you the jail record relating 


to Bari Lonnie Thomas, is that correct, sir? 
x* * * * * K KX 


21 Q. Do your records reflect the date that he was released from the District a 


of Columbia? A. Yes, sir. a 
Q. What date was that, sir, that he was released from the District of Colum- » 


bia Jail? A. January 27, 1958. 
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* * * * * *€* *& * 
22 JURY CHARGE : 

Ladies and Gentlemen of the Jury, the defendant in this case, Earl Lonnie 
Thomas, is charged in an indictment as follows: That on or about January the 
28th, 1958, within the District of Columbia, Earl Lonnie Thomas stole the 
property of Harry W. Conner of the value of $337. 50, consisting of the follow- 
ing: Two suits each of the value of $35., one suit at the value of $40, one coat 
of the value of $15, three pairs of slacks, each at a value of $10, one trench 
coat at the value of $35, one dressing robe at the value of $15, two sweaters 
each of the value of $3, one sweater at the value of $10, one suitcase at the 
value of $15, one suitcase of the value of $10, 15 shirts each of the value of $1.50, 

23 12 T-shirts at the value of .75, 12 pairs of shorts at .50 each, 16 neckties 
each at a value of $1., 14 pairs of socks at the value of .50, eight handkerchiefs 
at .25 each, three shirts of the value of $2., four belts at the value of $1. 50, 
three pairs of cuff links each valued at $2., and four pairs of pajamas each at 
the value of $3. 00. | 

In other words, the Defendant in this case is charged with the crime of 
grand larceny. Now, you are instructed, ladies and gentlemen of the jury, that 
the only object and purpose of an indictment -- which is the paper writing that 
I just read to you -- is to inform a defendant of the nature of the charge against 
him. It is not evidence against the defendant in any degree whatsoever and you 

. are therefore instructed that you will not regard the indictment as evidence 
against the defendant. , 

The mere fact that a person has been charged with a crime is not evidence 
that he committed the crime. This defendant is presumed to be innocent and 
that presumption abides with him throughout the progress of the trial: until it 
is overcome by evidence establishing his guilt beyond a reasonable doubt. 

The burden of proof is upon the government in this case to show the guilt 
of the defendant and all the presumptions of law, EOS of the evidence, 
are in favor of his innocence. 

24 The law presumes every defendant who has been indicted and charged with 
a crime to be innocent until he has been proven guilty Beyond all reasonable doubt. 





25 
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And in this case the Court instructs you that if, after you have considered all 
the evidence in the case, you have a reasonable doubt as to the guilt of the de- - 
fendant, then the defendant is entitled to the benefit of that doubt and you should 
acquit him. 

You are also instructed that the burden of proof rests upon the prosecution 
to make out and prove to the satisfactim of the jury beyond a reasonable doubt 
every material allegation in the indictment. Unless this has been done the jury 
should find the defendant not guilty. } 

Now, what is this reasonable doubt that we speak of? It is not the burden 
of the government to prove a defendant guilty beyond all doubt whatsoever, or 
prove a defendant guilty to a mathematical or absolute certainty. The govern- 
ment has met its burden if it proves a defendant guilty to a moral certainty, or, 
as it is expressed in the law, proves a defendant guilty beyond a reasonable doubt. 

Reasonable doubt, ladies and gentlemen of the jury, is a doubt based on 
reason, predicated on reason, founded on reason. It connotes something of 
substance as compared to something shadowy. A reasonable doubt is such doubt 
as would leave a juror's mind, after careful and candid investigation of all the 
facts and circumstances, so undecided that he cannot say that he has an abiding 
conviction of the defendant's guilt, or such a doubt as in grave or more important 
transactions of life would cause an ordinary and prudent man to hesitate and pause. 

And while the law does not require proof of a crime to be made to a mathe- 
matical certainty, of course, it does not permit men to be convicted of crimes 
on mere suspicion or possibility of guilt. In order to justify a conviction the 
evidence should be such that when you consider it carefully and apply to it your 
sound and conscientious judgment as reasonable men and wonen you can say 
that you have no reasonable doubt of the guilt of the defendant, because if it 
falls short of convincing you to that extent the defendant should be given the 
benefit of a doubt and found not guilty. 

Reasonable doubt may arise not only from the evidence of the trial but also 
from the lack of evidence. The law does not impose upon a defendant a duty of 
producing any evidence, because, asI say, the burden is upon the prosecution 
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to prove the defendant guilty of the crime charged beyond a reasonable doubt, 
and the defendant has the right to rely upon the state of the prosecution to prove 
its case beyond a reasonable doubt. | 

In order to convict, or in order to establish proof sae a reasonable doubt, 

evidence must be such that you would act upon it in the more important affairs 
of your life, or as I say, you can not convict a defendant on mere suspicion or 
conjecture. : 


If, after an impartial comparison and consideration of all the evidence in 


the case, you can candidly say to yourself that you are just not satisfied that the 
defendant was guilty, then you have a reasonable doubt and under those circum- 
stances it would be your duty under the law to return a verdict of not guilty. 

On the other hand, if , after such comparison and consideration of all the 
evidence as you have heard it from the witness stand, you can truthfully say 
that you have an abiding conviction of the defendant's guilt, such as you would 
be willing to act upon in the more weighty and important matters in your own 
affairs, then you have no reasonable doubt and under those circumstances it 
would be your duty under the law to return a verdict of guilty. 

As you know, ladies and gentlemen of the jury, you are the sole judges of 
the facts in the case, and in this respect the Court cannot be of any assistance 
to you whatsoever. It is for you to decide the weight you will give the evidence 
as you heard it from the witness, and you should weigh every fact and circum- 





stance that has been submitted to you for your consideration. 

In judging the evidence you, of course, must necessarily evaluate the testi- 
mony of the individual witnesses. Only thus can you determine the truth, and it 
is the truth which you must seek. Therefore, bring to this task your knowledge 

of human nature, your ability to judge men, their source of knowledge, their 
intelligence, their motives, their intentions, so that you may discern the real 
character behind the spoken word and measure its weight of truth and accuracy. 

Now, as you know, you are the ones that pass upon the credibility of the 
witnesses, and in this connection you have a right to consider the manner of 
testifying when the witness was on the stand; whether the witness was evasive, 
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whether there was a tendency to distort, whether the witness was frank and 
candid in his testimony, whether the witness was contradicted on material 
facts, whether the witness had an interest in the outcome of the trial, whether 


the witness impressed you as a truth-telling individual, whether the witness 


impressed you as a person having an accurate recollectim. And you may 

also consider the probability or improbability of the testimony told by a particu- 
lar witness and its harmony or incongruity with other testimony in the case that 
you do find established beyond a reasonable doubt. 

You are also instructed that if you believe from the evidence that any wit- 
ness intentionally falsified his testimony concerning any material fact, about 
which the witness could not reasonably have been mistaken, you are at liberty 
to disregard all the evidence or testimony of that witness or accept that part 
of the testimony as you deem worthy of belief. 

This is a prosecution, ladies and gentlemen of the jury, under the Code 
of Law for the District of Columbia, Title 22, Section 2201, which provides 
that whoever shall feloneously (sic) take and carry away anything of value of 
the amount of $100 or upwards shall suffer a certain punishment. 

In other words, the charge is a charge of grand larceny. Larceny, ladies 
and gentlemen of the jury, is stealing. It is the feloneous taking and carrying 
away by one person of the property of another person with purpose to convert 
the property to the use of the party taking the property, without the consent 
of the owner. 

When the value of the property is $100 or more the offense is known as 
grand larceny. If it is less than $100 it is known as petty larceny. So, there- 
fore, you are instructed that larceny is the feloneous taking of the property 
of another without the knowledge or consent of that owner and with the intent of 
the party taking the property at the time of the taking to permanently deprive 
the owner thereof. With intent at the time to take and permanently appropriate 
it to the use of the party taking it. 

You are also instructed that the prosecution must prove all these elements 
of the offense of larceny beyond a reasonable doubt. 
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Now, ladies and gentlemen, there are two kinds of evidence admissible in a 

law suit: one is known as direct evidence and one is known as circumstan- 
tial evidence. | : 

Direct evidence is evidence that is used by witnesses who see something 
happen, so that if I hold this pencil up in my hand and drop it you can testify 
that you saw that pencil fall. That is direct evidence as opposed to circumstan- 
tial evidence. i 

Circumstantial evidence is proof by circumstances surrounding the transac- 
tion; proof of certain facts in a given case from which you, the jury, may infer 
other connected facts which usually and reasonably follow according to the com- 
mon experience of mankind. | 

For instance, if you go to bed tonight and it is a beautiful moonlit night 
and you wake up in the moming and you find six inches of snow and it has 
stopped snowing, why, you haven't seen it snow so you couldn't testify directly 
that it snowed, but you know it snowed because the snow is on the ground. 

If you recall the story of Robinson Crusoe, he knew that somebody was on 
the island. He didn't see anybody there but he sawa human foot print in the sand. 
Those facts make up circumstantial evidence, or, as it is called in the law, in- 
direct evidence, which consists of proof of collateral facts which are supposed 
to have a connection near or remote with the litigated facts; that is, with the 
ultimate facts to be established in the case, or, as it is sometimes expressed, 

it is the proof of some fact or facts other than the ultimate fact to be proven 
from which taken either singularly or collectively the existance of the particular 
fact in question may be inferred as a necessary or probable consequence. 

I give you this instruction on circumstantial evidence because this is a 
circumstantial case where there are no direct eye witnesses that saw this de- 
fendant enter this automobile and remove those goods. | 

We come to the question of fingerprints, ladies and'gentlemen of the jury, 
and the method of identification of a person by comparison of fingerprints. This 
method of identification has become widely recognized as a relatively accurate 


system of establishing identity and has become a fixed part of our system of 


~ 
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whether there was a tendency to distort, whether the witness was frank and 
candid in his testimony, whether the witness was contradicted on material 
facts, whether the witness had an interest in the outcome of the trial, whether 
the witness impressed you as a truth-telling individual, whether the witness 
impressed you aS a person having an accurate recollectim. And you may 
also consider the probability or improbability of the testimony told by a particu- 
lar witness and its harmony or incongruity with other testimony in the case that 
you do find established beyond a reasonable doubt. 

You are also instructed that if you believe from the evidence that any wit- 
ness intentionally falsified his testimony concerning any material fact, about 
which the witness could not reasonably have been mistaken, you are at liberty 
to disregard all the evidence or testimony of that witness or accept that part 
of the testimony as you deem worthy of belief. 

This is a prosecution, ladies and gentlemen of the jury, under the Code 
of Law for the District of Columbia, Title 22, Section 2201, which provides 
that whoever shall feloneously (sic) take and carry away anything of value of 
the amount of $100 or upwards shall suffer a certain punishment. 

In other words, the charge is a charge of grand larceny. Larceny, ladies 
and gentlemen of the jury, is stealing. It is the feloneous taking and carrying 


away by one person of the property of another person with purpose to convert 


the property to the use of the party taking the property, without the consent 
of the owner. 

When the value of the property is $100 or more the offense is known as 
grand larceny. If it is less than $100 it is known as petty larceny. So, there- 
fore, you are instructed that larceny is the feloneous taking of the property 
of another without the knowledge or consent of that owner and with the intent of 
the party taking the property at the time of the taking to permanently deprive 
the owner thereof. With intent at the time to take and permanently appropriate 
it to the use of the party taking it. 

You are also instructed that the prosecution must prove all these elements 
of the offense of larceny beyond a reasonable doubt. 
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Now, ladies and gentlemen, there are two kinds of evidence admissible in a 
29 law suit: one is known as direct evidence and one is known as circumstan- 
tial evidence. | 

Direct evidence is evidence that is used by witnesses who see something 
happen, so that if I hold this pencil up in my hand and drop it you can testify 
that you saw that pencil fall. That is direct evidence as opposed to circumstan- 
tial evidence. | 

Circumstantial evidence is proof by circumstances surrounding the transac- 
tion; proof of certain facts in a given case from which you, the jury, may infer 
other connected facts which usually and reasonably follow according to the com- 
mon experience of mankind. 

For instance, if you go to bed tonight and it isa beautiful moonlit night 
and you wake up in the moming and you find six inches of snow and it has 
stopped snowing, why, you haven't seen it snow so you couldn't testify directly 
that it snowed, but you know it snowed because the snow is on the ground. 

If you recall the story of Robinson Crusoe, he knew that somebody was on 
the island. He didn't see anybody there but he saw a human foot print in the sand. 
Those facts make up circumstantial evidence, or, as it is called in the law, in- 
direct evidence, which consists of proof of collateral facts which are supposed 
to have a connection near or remote with the litigated facts; that is, with the 
ultimate facts to be established in the case, or, as it is sometimes expressed, 

30 it is the proof of some fact or facts other than the ultimate fact to be proven 
from which taken either singularly or collectively the existance of the particular 
fact in question may be inferred as a necessary or probable consequence. 

I give you this instruction on circumstantial evidence because this is a 
circumstantial case where there are no direct eye witnesses that saw this de- 
fendant enter this automobile and remove those goods. : 

We come to the question of fingerprints, ladies and gentlemen of the jury, 
and the method of identification of a person by comparison of fingerprints. This 
method of identification has become widely recognized as a relatively accurate 
system of establishing identity and has become a fixed part of our system of 
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juris prudence. It is well settled that evidence of correspondence or lack of 
correspondence of fingerprints, when testified to by a qualified witness, is 
admissible in criminal proceedings to establish identity. 

On the question of the qualified witness, ladies and gentlemen of the jury, 
you are instructed that since the classification of fingerprint impressions and 
their method of identification by friction and ridges requires study, it is not 
only proper but necessary that witnesses of peculiar and special experience 
on the subject, that is, experts, compare and testify as to the identity of two 
sets of such prints. 

The weight and sufficiency of the evidence of an expert is up to you. In 
other words, the weight to be accorded the type of evidence here is a 
question for the jury to decide in the light of all the surrounding facts and cir- 

cumstances. 

Now, a person, ladies and gentlemen of the jury, who by education, study 
and experience, has become an expert in any art, science or profession and 
who is called as a witness may give his opinion as to any such matter in which 
he is versed and which is material to the case. 

You should consider such expert opinion and should weigh the reasons, if 
any, given for it. You are not bound, however, by such opinion, and you are 
to give it the weight to which you deem it is entitled, whether that be great or 
slight, and you may reject it entirely if in your judgment the reasons given for 
it are unsound. 

Now, the defense in this case, ladies and gentlemen of the jury, is a de- 


fense of alibi. Alibi literally translated means "elsewhere." 


In other words, the defendant says he is not guilty of this crime because 
he wasn't at the scene of the crime; he was some where else. You are there- 
fore instructed that an alibi simply means the accused was at another place at 
the time the crime is charged to have been committed and therefore could not 
have committed it. 

All the evidence should be carefully considered by you and if the evidence 

32 considered with all the other evidence is sufficient to raise a reasonable 
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doubt as to the guilty of the defendant, of course, you should acquit him. 
The defendant is not required to prove an alibi beyond a reasonable doubt 


or by a preponderance of the evidence. It is sufficient to justify an acquittal 
if the evidence upon that point raises a reasonable doubt of his presence at the 
time and place of the commission of the crime charged, if you find a crime 
was committed. And you will understand also that the attempt of the accused 
to prove an alibi does not shift the burden of proof from the prosecution to the 
defendant but the prosecution is bound to prove his presence beyond a reason- 
able doubt. : 

You are also instructed, ladies and gentlemen of the jury, if you find the 
defendant did steal certain articles, you must make a determination of the value 
of these articles, and if you find the total value be less than $100 you must re- 
turn a verdict of not guilty of grand larceny, but may return a verdict of petty 
larceny. If you believe beyond a reasonable doubt he stole these articles and 
that they were valued at $100 or more, of course, then you must return a ver- 
dict of guilty as indicted. : 

Now, there was introduced into the evidence, ladies and gentlemen, a 
criminal record of the defendant. You are therefore instructed that in arriving 
at the verdict on the offense charged, you must not consider any evidence of 
prior convictions, but you are to consider it only in relation to the weight to be 
put on the defendant's testimony. ! 

In other words, ladies and gentlemen of the jury, the purpose of introducing 
a criminal record of a defendant is not to show that he must be guilty of this 
charge, because he was guilty of some other charge. The introduction of crimi- 
nal records only go to the credibility of the witness. : 

In other words, would you place as much credence in the testimony of a 
person who has been convicted of crimes in the past as you would in the testimony 
of persons who have not been convicted of any crimes? | 

This is a serious case both from the standpoint of the defendant, and there- 
fore you must weight the evidence very carefully. Sift it, analyze it, separate 
the evidence that you believe from the evidence you disbelieve and then apply 
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the good common sense you would in the every day affairs of your own lives. 
If you do, you will reach a considered judgment. 

As you know, verdicts must be unanimous. When you reach the jury room 
you will select a foreman. When you have reached a verdict you will notify the 
marshal. My final instruction is simply this: that you believe and believe 
beyond a reasonable doubt that the defendant, on the date in question, stole 
property of Mr. Conner's of the value of $100 or more, it is your duty under 

the law to return a verdict of guilty as indicted. 

If you believe he stole the property of Mr. Conner and the value is under 
$100, it is your duty under the law to return a verdict of guilty of petty larceny. 

If you do not believe he stole the property, or you do not believe he was 
present at the scene of the crime, or have a reasonable doubt, it is your duty 
under the law to return a verdict of not guilty. 


You may now take the case, ladies and gentlemen. 
eis take ee: eae ak: Coke ete ae 


[Filed October 23, 1958] 

On this 23rd day of October, 1958, came again the parties aforesaid, in 
manner as aforesaid, and the same jury as aforesaid in this cause, the hearing 
of which was respited yesterday. 

Whereupon the said jury after hearing further of the evidence and the in- 
structions of the Court, alternate jurors James G. Malloy and Frank O. Roh- 
land are discharged from further consideration in this case; and thereupon 
the jury retires to consider their verdict. 


The jury returns into Court and upon their oath say that the defendant is 
guilty as charged in Count #1. 

The case is referred to the Probation Officer of the Court and the defendant 
is remanded to the District Jail. 


By direction of 
Edward M. Curran 


Presiding Judge 
Criminal Court #6 
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Present: HARRY M. HULL, Clerk 
United States Attorney By | | 


By Joseph M. Hannon 
Assistant United States Attorney 


R. C. Gore 
Official Reporter 


Deputy Clerk 


[ Filed October 28, 1958] 


MOTION FOR JUDGMENT OF ACQUITTAL NOTWITHSTANDING 
THE VERDICT AND, IN THE ALTERNATIVE, FOR A NEW TRIAL 


Defendant moves the court to set aside the verdict of guilty returned in 
the above entitled action on October 23, 1958 upon the ground that the evidence 
offered by the government is insufficient to sustain a conviction, and to enter 
judgment in accordance with the motion for judgment of acquittal made by the 
defendant at the close of all the evidence herein. i 

In the alternative, defendant moves the court to set aside the verdict 
and grant him a new trial upon the ground indicated above. 

/s/ James F. Neal 
/s/ Frederick A. Babson, Jr. 


Attorneys for Defendant 
2001 Massachusetts Avenue, N. W. 
Washington 6, D. C. 


[Filed November 14, 1958] 

On this 14th day of November, 1958, came the attorney of the United States; 
the defendant in proper person and by his attorneys J ames F. Neal and Frederick 
Babson, Jr., Esquires, whereupon the defendant's motion for judgment of ac- 
quittal N. O. V.. and in the alternative for a new trial coming on to be heard, 
after argument by counsel is by the Court denied. | 

The defendant is remanded to the District of Columbia Jail. 

By direction of | 
Edward M. Curran 


Presiding Judge : 
Criminal Court #6 
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Present: HARRY M. HULL, Clerk 
United States Attorney By 


By Joseph M. Hannon 
Assistant United States Attorney 


R. C. Gore 
Official Reporter 


Deputy Clerk 


[Filed December 8, 1958] 
JUDGMENT AND COMMITMENT 

On this 5th day of December, 1958 came the attorney for the government 
and the defendant appeared in person and by Counsel F. A. Babson, Jr., Esquire. 

IT IS ADJ UDGED that the defendant has been convicted upon his plea of Not 
Guilty and a Verdict of Builty of the offense of 

Grand Larceny 
as charged in Count one (1) and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no suffi- 
cient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 


for a period of 


One (1) year to three (3) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment and 
commitment to the United States Marshal or other qualified officer and that the 
copy serve as the commitment of the defendant. 

/s/ Edward M. Curran 
United States District Judge. 
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QUESTIONS PRESENTED 


Where the facts disclose that an automobile was broken 
into; that, upon the inside door handle, was a finger- 
print which was subsequently compared to a set of finger- 
prints which were in the possession of the Metropolitan 
Police Department prior to the arrest, in the opinion of 
the appellee, the following questions are presented: 


1. Was the expert witness’ testimony as to the finger- 
print sufficient to prove identification? 

2. Is the prosecution prohibited from introducing into 
evidence a set of fingerprints taken prior to an illegal 
arrest. 

3. Where no objection is made at trial to the use of 
the fingerprint, may the alleged illegality of arrest be 
raised for the first time on appeal as a basis for exclu- 
sion? 
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United States Court of Appeals 


For THE District or CoLumsBia Circuit 


No. 14,913 
East Lonnie THOMAS, APPELLANT 
v. 


nog Unrrep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


> On January 16, 1958 there was filed in the District 
: Court a three-count indictment, charging appellant with 
! grand larceny in violation of Title 22 D.C.C. 2201. Ap- 
ser pellant pleaded not guilty and on September 8, 1958 filed 
| @ motion to suppress evidence. Said motion was granted 
on October 6, 1958, and, as a result thereof, counts 2 and 
3 of the indictment were dismissed upon motion of the 
| government on October 22, 1958. 
a On October 22, 1958 a petit jury found the appellant 
7 guilty as charged. On October 28, 1958, appellant filed 
a motion for judgment of acquittal N.O.V. and in the 
» alternative for a new trial. This was denied on Novem- 
ber 14, 1958. On December 8, 1958 appellant was sen- 


(1) 


2 


tenced to a term of imprisonment for a period of from 
one year to three years. This appeal followed. 

Harry Conner testified that on January 28, 1958 he 
was the owner of an automobile which he had parked 
alongside the House of Representatives office building 
between 6:00 and 6:30 p.m. (J.A. 15); that at that time 
he had locked the doors and had closed the windows 
and that in the automobile there were various articles of 
apparel (J.A.16); that, when he returned to his automo- 
bile, he found the vent window on the righthand side was 
ajar and that all the clothing that had been inside the 
ear had been taken (J.A. 16-17); that he reported the 
theft immediately to the Capitol Police; that he brought 
his automobile to police headquarters where a fingerprint 
expert went over it (J.A. 17); that he did not know 
the appellant, nor ever see him prior to January 28th 
and that at no time had he ever authorized appellant 
to enter the car (J.A. 17); 

A. B. Masters, assigned to the Bureau of Identification 
of the Metropolitan Police Department, after setting forth 
qualifications as an expert in fingerprint work (J.A. 19), 
testified that he “dusted’’ Mr. Conner’s car on January 
29, 1958 and “lifted” therefrom a latent print which was 
on the right front door handle on the inside of the car 
(J.A. 20). Three exhibits were then offered for identi- 
fication and subsequently were introduced into evidence. 
They consisted of the following: 


(1) A card containing a set of appellant’s fingerprints, 
taken prior to the alleged illegal arrest (Exhibit 


bE 
(2) The latent fingerprint taken from the complaining 
witness’ automobile (Exhibit 2). 
(3) Two enlarged photographs (Exhibit 3). 
(A) An enlarged photograph of the latent finger- 
print (Exhibit 2). 
(B) An enlarged photograph of a fingerprint which 
accurately depicted a portion of appellant’s 
fingerprint as contained in Exhibit 1. 


He testified that on a prior occasion he had taken 
appellant’s fingerprints which is identified as Government 
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Exhibit 1. The latent fingerprint was designated as 
Government Exhibit 2. Thereafter he testified that Ex- 
hibit 3B was “a photograph that accurately depicts a 
part of appellant’s fingerprint as contained on” Exhibit 1. 
He thereupon marked that area of Exhibit No. 1 to 
indicate that portion of the print which was depicted 
by the enlarged photograph. He was then shown the 
enlarged photograph of the print that had been obtained 
from the automobile as well as the enlarged photograph 
which depicted accurately the print as outlined on Ex- 
hibit No. 1, which was the original fingerprint card. Us- 
ing the enlarged photographs for comparison purposes, 
he explained his findings to the court and jury. He 
testified that he arrived at the conclusion that appellant, 
who had made the fingerprints on Government Exhibit 
No. 1, had also made the fingerprint which had been 
lifted from the handle of the car, and that the prints 
were identical and were made by one and the same per- 
son. (J.A. 21-22.) He further stated that, Government’s 
Exhibit No. 2 could be identified when a complete finger- 
print file of ten fingers was before him (J.A. 29). Upon 
the completion of the officer’s testimony, a motion for 
judgment of acquittal was made and denied (J.A. 29-30). 

Appellant testified in his own behalf and admitted that 
he had been convicted of two offenses in the District of 
Columbia, denied that he had committed the instant of- 
fenses and claimed that he had an alibi. This alibi was 
impeached on cross-examination and on rebuttal exam- 
ination. The court then instructed the jury that (1) 
an indictment is not evidence of a crime; (2) appellant 
is presumed to be innocent; (3) the burden of proof is 
upon the government; (4) reasonable doubt; (5) credi- 
bility of witness; (6) the elements of the crime; (7) 
direct and circumstantial evidence; (8) comparison of 
fingerprints; (9) weight and sufficiency of expert opinion; 
(10) alibi; (11) prior criminal record. 





4 
STATUTE AND RULE INVOLVED 


Title 22 District of Columbia Code § 2201 provides: 


Grand larceny—Whoever shall feloniously take and 
carry away anything of value of the amount or value 
of $100 or upward, including things savoring of the, 
realty, shall suffer imprisonment for not less than one 
nor more than ten years. 

Rule 52(b), Federal Rules of Criminal Procedure pro- 
vides: 


Piain Error.—Plain errors or defects affecting sub- 
stantial rights may be noticed although they were 


hd 


not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


The fingerprint expert’s testimony was clear and con- 
vineing. His explanations and conclusions were matters 
of fact for the jury to decide under proper instructions. 
The jury chose to believe the prosecution and to disbe- 
lieve appellant’s alibi defense. 

The case of Bynum v. United States is not controlling 
under the instant facts. The fingerprint card used as a 
basis for comparison, plus the latent fingerprint, and the 
conclusion arrived therefrom were taken prior to the 
illegal arrest. 

No objections having been made to the introduction 
of the prints, appellant may not raise the point for the 
first time in this Court. Under the facts of this case, the 
Court should not envoke Rule 52(b), F.R. Cr. P. 


ARGUMENT 


I 


The Fingerprint Expert’s Testimony was Sufficient 
to Establish a Prima Facie Case of Guilt 


Appellant contends that Detective Masters’ testimony 
regarding his fingerprints was insufficient to establish 
beyond a reasonable doubt that appellant was the same 
person who had committed the crime. An analysis of 
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Masters’ testimony discloses that he was well qualified 
by virtue of training and experience to testify regarding 
fingerprint identification. He had attended school for 
this purpose and had worked under the direction of ex- 
perts in the Bureau of Identification until he had reached 
the proficiency they desired. Since 1942 he had been 
testifying as an expert in the courts regarding this field 
of endeavor. 

He testified that the method by which comparison of 
fingerprints are made is to seek points of similarity and/ 
or points of dissimilarity. In the instant case he found 
ten points of similarity (J.A. 22), and marked the ex- 
hibits accordingly. He then came to the conclusion based 
upon his experience that, in his opinion, the prints re- 
covered from the automobile were made by the same 
person whose prints he had taken at a previous time. 
We have been unable to find any case which has set 
forth that a minimum of twelve points of similarity are 
necessary in order to prove identity. Appellant has 
cited none. In I UNDERHILL CRIMINAL EVIDENCE 
(Sth Ed 1956), it is stated under § 139 on pages 264, 265: 


‘Fingerprint experts generally consider that two 
fingerprints are identical and were made by the same 
person if there are approximately twelve points of 
similarity with no points of dissimilarity. Identity 
has been established with less than twelve points 
when, in the opinion of the fingerprint expert, their 
examination so justifies’** (Cases in footnote 
omitted.) 


In the instant case the expert witness’s testimony falls 
within the last sentence of the preceding quotation. (J.A. 
24) (J.A. 26). 

He stated that the area, in this case one-third of the 
right thumb, had nothing to do per se with the conclu- 
sion, but that the important factor to be considered was 
the amount and number of points of similarity in the 
area regardless of the size of the area. The following 
colloquy took place (J.A. 26): 
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The Witness: ‘‘I would like to say that the area has 

nothing to do with it. It is the amount or number 

of points of similarity in this area regardless of how 
small or large it is. That is the vital part that you 
are looking for. 

Q. Now, we will take it down to one finger. Doesn’t 
the numerical possibility go down considerably, 
sir? 

A. No, the numerical possibility is still the same. 

Q. And down to one-third of a finger? 

A. Because if you took the given area that we have 
in this latent print and apply it to any given area 
against another person’s prints they would not be 
the same. 

. How about one-tenth of a finger? 

. We could narrow this down to even smaller than 
that, but you still have to have sufficient amount 
of points of similarity to establish an identifica- 
tion regardless of the size of the area.’’ 


pO 


No points of dissimilarity were produced by cross-exam- 
ination. 

Under all the circumstances the opinion rendered by 
Detective Masters was sufficient to establish a prima facie 
ease of appellant’s guilt. There was sufficient evidence 
for the jury, acting as reasonable men, to come to a con- 
clusion that appellant was guilty beyond a reasonable 
doubt. Curley v. United States, 81 U.S. App. D.C. 389, 
160 F. 2d 229 (1949), cert. denied 331 U.S. 187. The 
trial judge instructed the jury regarding fingerprints. 
The question of weight to be given to this testimony and 
its credibility was a matter of fact for the jury to decide. 
They chose to believe the prosecution. | 


I 


The Testimony of this Case was Based on Legal Evi- 
dence and Does not Fall Within the Interdiction Set 
Forth in Bynum v. United States. 


This case was tried before the Bynum case was decided. 
Appellant contends that the prosecution “used at the trial 
below the set of fingerprints of appellant taken from him 
at the time he was being detained pursuant to his illegal 
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arrest of May 13, 1958.” As set forth in the counterstate- 
ment of the case, the government offered three exhibits 
into evidence. Exhibit 1 was a fingerprint card upon 
which were contained a complete set of fingerprints taken 
from appellant prior to the time that he was arrested 
in May 1958. These prints were on file in the Police 
Department. Exhibit No. 2 consisted of the latent finger- 
print removed from the automobile which was the scene 
of the crime. Exhibit No. 3, consisting of Parts A and 
B, consisted of a photographic enlargement of the latent 
fingerprint (A) and a photographic enlargement of a 
portion of a fingerprint which accurately depicted a por- 
tion of appellant’s fingerprint as contained in Exhibit 
No. 1, which was the set of prints on file in the Police 
Department. 

Detective Masters’ testimony consisted of a compari- 
son which eventually lead him to the conclusion that the 
print on the card (Exhibit 1) and the latent fingerprint 
(Exhibit 2) were made by the same person (J.A. 22). 
To explain by way of comparison, the method by which 
he arrived at this result, he used the enlarged photo- 
graphs. Their use was made of solely to prove a visual 
inspection of the marking of the similarities of the finger- 
prints which had heretofore been in possession of the 
police and the latent print. 

It is apparent therefore that these facts do not fall 
within the interdiction set forth in the case of Bynum 
v. United States. 

Furthermore, no objection to the use of any of this 
evidence was made on the trial. Appellant should not 
be permitted to raise the point here for the first time. 
Cf. Washington v. United States, — US. App. D.C. — 
258 F. 2d 696 (1958); Gilliam v. United States, 257 F. 
2d 185 (1958) ; Blackshear v. United States, 102 U.S. App. 
D.C. 289, 252 F. 2d 853 (1958) where the court held 
that failure to raise objection to a Mallory confession 
was insufficient to find error under Rule 52(b). 





S 
CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 


ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 

NATHAN J. PAULSON, 
Assistant United States 
Attorneys. 
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